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	Sexual Assault &amp; Internet
Online Harassment of  Women: Complexities &amp; Punishment:
&nbsp;
When we talk about women &amp; Cyber Security there are two parts in which we may define the crimes.
&nbsp;

Molestation or Sexual Assault (354 IPC)
Morphing of images

&nbsp;
Let’s first talk about 354 IPC, it includes;

Whoever assaults or uses criminal force to any woman, intending to outrage or knowing it to be likely that he will there by outrage her modesty, shall be punished with imprisonment of either description for a term which shall not be less than one year but which may extend to five years, and shall also be liable to fine.

Now the below is 354 A as Amended after the case of Nirbhaya

A man committing any of the following acts—

&nbsp;

Physical contact and advances involving unwelcome and explicit sexual overtures; or
A demand or request for sexual favours; or
Showing pornography against the will of a woman; or
Making sexually coloured remarks shall be guilty of the offence of sexual harassment.

&nbsp;
A demand or request for sexual favours; or
354 A is usually committed by the offenders, during usual chat or to abuse a sudden demand of sexual favours comes,  be it Twitter, Facebook or WhatsApp, people do this, people who do this used to become so innocent when Laws are quoted, the exact reality is, their intentions &amp; motives are to abuse and/or to get sexual favours.
&nbsp;
Showing pornography against the will of a woman; or
&nbsp;
Another thing,  an offence but normalized now,  this can lead to rape, In a society like ours, teenagers become the victim of this in a broad sense, I am talking about rape here, Tutors, home tutors, servants, gardener and peon who are close to a teenage girls tries to close more, show such things to make the victim in their control and rape happens, very few girls come out of this shell and speak, else not even a case is registered.
&nbsp;
Same approach in a different manner seen at Facebook, Twitter etc. where girls get photos of the penis via Direct Message, in this case, the person sending things like this either needs a therapist or committing offence willingly.
&nbsp;
Making sexually coloured remarks shall be guilty of the offence of sexual harassment.
We made it normal now, an abuse, it related to anything is normal now but when we see with legal lens, it’s an offence especially when the abuse made to a woman.
 
Any man who commits the offence specified in clause (i) or clause (ii) or clause (iii) of sub-section (1) shall be punished with rigorous imprisonment for a term which may extend to three years, or with fine, or with both.
 
Any man who commits the offence specified in clause (iv) of sub-section (1) shall be punished with imprisonment of either description for a term which may extend to one year, or with fine, or with both. 
&nbsp;
Section 354D:- Stalking
(1) Any man who—

follows a woman and contacts, or attempts to contact such woman to foster personal interaction repeatedly despite a clear indication of disinterest by such woman; or
monitors the use by a woman of the internet, email or any other form of electronic communication,
commits the offence of stalking;

Provided that such conduct shall not amount to stalking if the man who pursued it proves that—

it was pursued the purpose of preventing or detecting crime and the man accused of stalking had been entrusted with the responsibility of prevention and detection of crime by the State; or
it was pursued under any law or to comply with any condition or requirement imposed by any person under any law; or
in particular circumstances such conduct was reasonable and justified.

(2) Whoever commits the offence of stalking shall be punished on first conviction with imprisonment of either description for a term which may extend to three years, and shall also be liable to fine; and be punished on a second or subsequent conviction, with imprisonment of either description for a term which may extend to five years, and shall also be liable to fine.
&nbsp;
Online stalking via Facebook, taking Screenshots &amp; posting photos on other websites comes within the ambit of this provision, many of laymen not aware of this fact but non-awareness of law is nothing to do with it.
The writer is available at ilegalexperts@gmail.com
 
&nbsp;
The post Sexual Assault &#038; Internet appeared first on LEGAL EXPERTS INDIA.
	Banning of unregulated deposits Ordinance Passed- Its effects &amp; the Law
Banning of unregulated deposits Ordinance – Individual or group of individuals can’t take any deposit or loan from any person.
The Government of India has issued The Banning of Unregulated Deposit Schemes Ordinance 2019 on 21.02.2019. Pursuant to this ordinance now any Individual or group of individuals can’t take any deposit or loan from any person other than relatives and Partnership firm can take deposit or loan from relatives or partner or partners only.
&nbsp;

&nbsp;
Banning of unregulated deposits Ordinance
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	Enforcement of IPR in India- Brief Overview
IPR &amp; Courts:
&nbsp;
The Courts play an important role in IPR matters.
The intellectual property infringement actions are injunctions, damages and account of profits.  Most actions start with an application for some form of preliminary or interlocutory relief, and in most cases does not get beyond this preliminary stage.
In the normal course, a successful plaintiff in an industrial property action will be entitled to a final injunction.
India has a strong Judiciary system. In order to protect IPR in India, The enforcement of IPR is the ability of the right holder to protect his assets. An efficient system that provides effective protection through enforcement is necessary to make the IP rights meaningful.
Civil Litigation
The objectives of civil litigation are:

provide compensation for the prejudice caused by infringements;
dispose appropriately of the infringing copies (destruction or other disposals outside the normal channels of commerce)
dispose appropriately of implements used for infringing activities; and
Grant injunctions to prohibit further infringements.

The remedies typically available in intellectual property infringement actions are injunctions, damages and account of profits.
&nbsp;
Injunction
In the normal course, a successful plaintiff in an intellectual property action will be entitled to a final injunction.
Damages or Account of Profits
This approach which is more difficult to prove is through consideration of sales lost to the plaintiff; in this case, the plaintiff is entitled to the entire lost profit.
Criminal Procedures
India has effectively resorted to the criminal procedures for the protection of IPR. TRIPS Agreement provides:

Imprisonment and/or monetary fines,
Penalties,
Seizure, forfeiture and destruction of infringing goods and of any materials and implements the predominant use of which has been in the commission of the offence.

&nbsp;
The post Enforcement of IPR in India- Brief Overview appeared first on LEGAL EXPERTS INDIA.
	Legal Experts India launches its Citizenship Investment Program
Citizenship by Investment Program:
As announced before finally Legal Experts India launches its Citizenship Investment Program- CIP
For Now, we started with below Countries:
1.St Kitts and Nevis
2.Antigua and Barbuda
3.Grenada
4.Malta
5.Portugal
6.United Kingdom
7.Cyprus
8.Austria
9.Moldova
10. Thailand Elite Residence Program

Contact through our Contact Form

The post Legal Experts India launches its Citizenship Investment Program appeared first on LEGAL EXPERTS INDIA.
	Fact Check: Constitution of India Amended I Full Law Explained – Video-  In Hindi
&nbsp;
The 124th Constitution Bill finally became law after the Assent given by the Hon'ble President of India.
&nbsp;
A lot of confusion created by media reports regarding 10% Quota or Reservation, whether it's for upper caste or everyone can enjoy.
Here we created a small video to clear the air.
Watch:
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	Legal Experts India is going to launch Citizenship Investment Program
&nbsp;
At Legal Experts India we always try to make a difference for the people around us to work in a cleaner and safer environment.
Here we are going to Launch Citizenship Investment Program for the People of India.
&nbsp;
What is the Citizenship-by-Investment PROGRAM:
&nbsp;
Citizenship-by-Investment programs offer you the opportunity to legally acquire a new nationality and an alternative or second passport quickly and simply, without major disruption to your life.
&nbsp;
Legal Experts India will be the first one in India to launch such sort of program.
Stay tuned and contact us through the Contact Form or Email us at ilegalexperts@gmail.com
&nbsp;
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	How to Register a Trademark in India?
File your trademark application electronically/online:
&nbsp;
The Indian trademark office accepts applications for registration of a mark electronically. File your application online and save that tree. There are other reasons why you should file your application online. The application number and filing confirmation are instantly generated and unnecessary delays such as errors on the data manually entered from the paper application and costs and delays to rectify these errors are avoided. It also helps you in keeping paperless records of your trademarks portfolio.

Should be clear on the specification of goods and services covered by your application:
&nbsp;
When you file a trademark application claiming usage of a mark, specify only the goods and services on/for which you are actually using your mark. Even though the Indian trademark office is lenient, at the time of examination you may have to file additional evidence of usage of the mark by way of an affidavit. In the event of you being unable to provide evidence of usage of the mark on all the goods and services mentioned in the application, you may have to amend the application not only involving additional costs but also causing the exorbitant delay in your application proceeding to the next stage towards registration.
You can file a trademark application with a wider specification of goods and services when you propose to use the mark in the future. However, there is a possibility of a third party challenging your trademark registration on a later date on grounds of non-use of some goods/services covered under the registration. The strategy for effective protection of your mark would be to file an application covering a wider specification of goods/services when you propose to use it in the future and file subsequent applications with specific goods/services claiming usage of your mark.

Submit all necessary documents at the time of filing:
&nbsp;
There are only three documents that you may have to submit at the time of filing the application. A certified copy of the Priority Application when you claim priority from an application filed in any of the country who is a member of the Paris Convention, an affidavit along with evidences of usage of the trademark in India when you file an application claiming usage of the trademark in India and the Power of Attorney/Authorization if the application is filed through your counsel. Even though these three documents can be submitted with the trademark office subsequent to the filing of your trademark application, it is advisable to have it filed at the filing of the trademark application. In most cases, the examiners oversee the documents submitted later and raise a non-substantive objection on missing documents which not only causes the delay in your application proceeding to the next stage but also additional counsel costs for late submission of documents and responding to the trademark office’s objection.

Claim date of first use of your trademark in India:
&nbsp;
Using your trademarks in India plays a very important role in your trademark protection strategy. The Indian Trademarks Act, 1999 defines the “use” of a mark in reference to the use of the mark upon, or in any physical or in any other relation whatsoever, to such goods and in respect of services to the use of the mark as or as part of any statement about the availability, provision or performance of such services.
The Indian Courts have held that limited sales, knowledge of the mark within specific circles, advertisements in magazines, newspapers, television, video films, cinemas, and internet circulated or made available in India even without the physical existence of goods/services in the Indian market amounts to use of the trademark in India. So the test to determine usage needs to be not just the physical presence of the goods/services in India but also to use the mark in India and such usage is bonafide and the public has knowledge about the trademark.
Review the pieces of evidence you have before you and choose the first date of using the trademark in India and mention that date in your application. The trademark office may insist that you file an affidavit along with a copy of the evidence on which you rely on claiming your first use.
When the trademark application has been filed with sufficient information and the mark passing the tests of objections under absolute and relative grounds the trademark office allows the application to be advertised in the trademarks journal. This is practicality saves several months of delay that can be caused by non-substantive objections such as missing POA and User Affidavit.
&nbsp;
&nbsp;
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	All About Aasiya Bibi Blasphemy Case : [Read Full Judgment]
The Supreme Court of Pakistan pronounced historic and brave judgment in favour of Aasiya Bibi here we share the Landmark Judgment.
The promise made was eternal and universal and was not limited to St.
Catherine alone. The rights conferred by the charter are inalienable and
the Holy Prophet Muhammad (Peace Be Upon Him) had declared that
Christians, all of them, were his allies and he equated the ill-treatment of
Christians with violating God’s covenant.
---Supreme Court of Pakistan
Facts of the Case:
The complainant, in this case, was a local cleric Qari Muhammad Salaam, who on June 19, 2009, lodged an FIR against Aasiya Bibi alleging that she had uttered derogatory remarks against the Holy Prophet (PBUH) while plucking purple berry in the field on June 14, 2009.
According to Qari Muhammad Salaam, Asma Bibi and Mafia Bibi had come up to him to complain about the blasphemous remarks uttered by Aasiya Bibi a day after the instance. The delay in registering of the FIR came because Aasiya Bibi was called over at a public gathering, where she confessed to her crime and Qari Salaam wanted to investigate on his part before lodging an FIR.
The prosecution produced seven witnesses including three police witnesses.
The Defence: 
The appellant, Aasiya Bibi, in her defence narrated an altercation that took place between her and Asma Bibi and Mafia Bibi in the purple berry fields. “The ladies Mafia Bibi and Asma Bibi quarrelled with me over fetching water which was offered by me to bring for them, but they refused to say that since I am a Christian, they will never take water from my hand,” she wrote in her statement.
This led to a heated exchange and only then Qari Muhammad Salman was involved in the affair. According to Bibi, a ‘false, fabricated and fictitious case’ was made against her. She reiterated that she has the utmost respect for Prophet Muhammad (PBUH) and can take the oath over a Bible that she never passed any derogatory remarks against the Prophet or the Holy Quran.
&nbsp;
&nbsp;
&nbsp;
&nbsp;

	



			
	
	
	
		
	Mst. Asia Bibi Vs The State etc
Asia Bibi case explained
[READ FULL JUDGMENT]
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	Supreme Court Allows Sale, Use Of Safer Firecrackers With Directions (Read Full Judgment)
Just In: Supreme Court allows the sale of firecrackers, but with conditions: 
Relevant Text:
"(xiv) On Diwali days or on any other festivals like Gurpurab etc., when such fireworks generally take place, it would strictly be from 8:00 p.m. till 10:00 p.m. only. On Christmas even and New Year eve, when such fireworks start around midnight, i.e. 12:00 a.m., it would be from 11:55 p.m. till 12:30 a.m. only
&nbsp;
(xvi) All the official respondents, and particularly the Police, shall ensure that fireworks take place only during the designated time and at designated places, as mentioned above. They shall also ensure that there is no sale of banned firecrackers. In case any violation is found, the Station House Officer (SHO) of the concerned Police Station of the area shall be held personally liable for such violation and this would amount to committing contempt of the Court, for which such SHO(s) would be proceeded against."
&nbsp;

	



			
	
	
	
		
	Arjun Gopal &amp; Ors Vs. UOI &amp; Ors.
Fire Cracker Judgment- Supreme Court of India
[Read Full Judgment]
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	DIGITAL ABUSE IN DOMESTIC VIOLENCE RELATIONSHIPS
By Dr. Kathie Mathis, Psy.D, NCP, DAPA, California Cognitive Behavioral Institute

DIGITAL ABUSE – WHAT IS IT AND HOW IT IS USED FOR AN ABUSIVE TOOL
By Dr. Kathie Mathis, Psy.D, NCP, DAPA, California Cognitive Behavioral Institute
What is Digital Abuse?
Digital connectivity is a powerful and positive tool for communication and intimacy between romantic partners. However, when one partner resorts to digital means to hurt the other, it can have harmful consequences. To better understand how, and how often, domestic abusers use digital technology to victimize partners, Psychology Today teamed up with the Data &amp; Society research institute to talk to more than 3,000 Americans age 16 and older about their experiences. Here’s what was learned:
What does digital domestic abuse look like?
Digital domestic abuse experiences range from the relatively benign and irritating — to the possibly damaging, and includes: revenge porn, sexually harassing a partner online, controlling a partner’s social media accounts (e.g., demanding social media account passwords or determining who a partner can and cannot “Friend” on Facebook), requiring that a partner keep their phone with them at all times to respond to calls and texts, and using technology to monitor the other person’s actions both on and offline. It can also be where one gets access to the digital appliances and tools used in a “smart” house to control them and/or “see” into the house to monitor what the victim is doing and with whom.
It’s important to say that digital interactions in which both people agree to what is going do not represent digital domestic abuse. For example, sexting is not always a problem behaviour. About 7 per cent of teens sext, and it can be a part of healthy sexual exploration [1] and even a way to avoid having sex [2] — you can’t get an STD from a photo. If one person is forcing or coercing the other to sext or uses the sext in a way that the other person doesn’t agree to, however, that’s digital abuse.
How prevalent is digital domestic abuse?
Digital abuse in romantic relationships is not uncommon: 1 out of every 8 people who had been in a romantic relationship had experienced at least one of the forms of digital domestic abuse we asked about. The most common were having been monitored by a current or former partner and having been purposefully embarrassed online by a current or former partner [3].
We found that men and women were equally likely to have experienced digital domestic abuse, suggesting that we need to step beyond our assumptions that men are the only perpetrators — and women the only victims. We also found that the burden of digital domestic abuse weighs more heavily on certain groups. Of particular note, people under 30 were three times as likely as people over 30 to have experienced digital harassment perpetrated by a partner [3]. And 38 per cent of people who identified as lesbian, gay, and/or bisexual (LGB) had experienced digital domestic abuse [3].
What is the impact of digital domestic abuse?
The effects can last long after the experience ends. We found a connection between a history of digital domestic abuse and negative attitudes toward online spaces: More than a third of people who had ever been digitally harassed by a partner also felt that people were “mostly unkind” to one another online. Internet users who had been targeted by a partner were more annoyed, angry, worried, or scared by subsequent online experiences than those who had been targeted by someone else [3].
What now?
There is hope, and there is a help. The vast majority of victims of intimate partner digital abuse do not turn to domestic abuse support centres, hotlines, or websites for support. While this is purely speculative, it is perhaps because 74 per cent did not say they were scared by their experiences [3]. It may also be that most people who have these experiences do not see themselves as victims of domestic abuse. Perhaps, too, some people may be concerned that their digital domestic abuse will not be taken seriously, or are uncomfortable reaching out for help despite their distress. And many people may simply not be aware of the available support resources. By arming ourselves with knowledge about what digital domestic abuse is and how widespread it has become, we are bringing this often hidden form of abuse out into the open. With increased awareness, the fight against domestic abuse, in all its forms, is strengthened..
Your partner may be digitally abusing you if he/she:
• Tells you who you can or can’t be friends with on Facebook and other sites
• Sends negative, insulting or even threatening emails, Facebook messages, tweets, DMs or other messages online
• Uses sites like Facebook, Twitter, Foursquare and others to keep constant tabs on you
• Puts you down in their status updates
• Sends unwanted, explicit pictures and demands you send some in return
• Pressures you to send explicit video
• Steals or insists to be given your passwords
• Constantly texts you and makes you feel like you can’t be separated from your phone for fear that you will be punished
• Looks through your phone frequently, checks up on your pictures, texts and outgoing calls
• Tags you unkindly in pictures on Instagram, Tumblr, etc.
Digital abuse, like other forms of abuse, is an attempt to control a partner’s actions. If you break up with someone, change all passwords on everything digital. Make sure to make it a password that your partner will not know or guess. As part of maintaining a healthy relationship, we recommend that partners create a digital contract that outlines what is and is not acceptable behaviour online. Additionally, it’s important to know and exercise your “digital rights”:
•  Turn off your phone and spend time with friends and family without your partner getting angry
• Say no to sexting, or sending pictures or information digitally to your partner that you are not comfortable with
• Keep your logins and passwords private
• Control your own privacy settings on social networking sites
•Feel safe and respected in your relationship, online or off
References
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Thermostats, Locks and Lights: Digital Tools of Domestic Abuse
Violence.CreditTony Luong for The New York Times
By Nellie Bowles
• June 23, 2018
SAN FRANCISCO — The people who called into the help hotlines and domestic violence shelters said they felt as if they were going crazy.
One woman had turned on her air-conditioner but said it then switched off without her touching it. Another said the code numbers of the digital lock at her front door changed every day and she could not figure out why. Still, another told an abuse helpline that she kept hearing the doorbell ring, but no one was there.
Their stories are part of a new pattern of behavior in domestic abuse cases tied to the rise of smart home technology. Internet-connected locks, speakers, thermostats, lights and cameras that have been marketed as the newest conveniences are now also being used as a means for harassment, monitoring, revenge and control.
In more than 30 interviews with The New York Times, domestic abuse victims, their lawyers, shelter workers and emergency responders described how the technology was becoming an alarming new tool. Abusers — using apps on their smartphones, which are connected to the internet-enabled devices — would remotely control everyday objects in the home, sometimes to watch and listen, other times to scare or show power. Even after a partner had left the home, the devices often stayed and continued to be used to intimidate and confuse.
For victims and emergency responders, the experiences were often aggravated by a lack of knowledge about how smart technology works, how much power the other person had over the devices, how to legally deal with the behavior and how to make it stop.
“People have started to raise their hands in training and ask what to do about this,” Erica Olsen, director of the Safety Net Project at the National Network to End Domestic Violence, said of sessions she holds about technology and abuse. She said she was wary of discussing the misuse of emerging technologies because “we don’t want to introduce the idea to the world, but now that it’s become so prevalent, the cat’s out of the bag.”
Some connected device makers said they had not received reports of their products being used in abuse situations. The gadgets can be disabled through reset buttons and changing a home’s Wi-Fi password, but their makers said there was no catchall fix. Making it easy for people to switch who controls the account of a smart home product can inadvertently also make access to the systems easier for criminal hackers.
No groups or individuals appear to be tracking the use of internet-connected devices in domestic abuse, because the technology is relatively new, though it is rapidly catching on. In 2017, 29 million homes in the United States had some smart technology, according to a report by McKinsey, which estimated that the number was growing by 31 per cent a year.
Connected home devices have increasingly cropped up in domestic abuse cases over the past year, according to those working with victims of domestic violence. Those at help lines said more people were calling in the last 12 months about losing control of Wi-Fi-enabled doors, speakers, thermostats, lights and cameras. Lawyers also said they were wrangling with how to add language to restraining orders to cover smart home technology.
Muneerah Budhwani, who takes calls at the National Domestic Violence Hotline, said she started hearing stories about smart homes in abuse situations last winter. “Callers have said the abusers were monitoring and controlling them remotely through the smart home appliances and the smart home system,” she said.
Graciela Rodriguez, who runs a 30-bed emergency shelter at the Center for Domestic Peace in San Rafael, Calif., said some people had recently come in with tales of “the crazy-making things” like thermostats suddenly kicking up to 100 degrees or smart speakers turning on blasting music.
“They feel like they’re losing control of their home,” she said. “After they spend a few days here, they realize they were being abused.” Smart home technology can be easily harnessed for misuse for several reasons. Tools like connected in-home security cameras are relatively inexpensive — some retail for $40 — and are straightforward to install. Usually, one person in a relationship takes charge of putting in the technology, knows how it works and has all the passwords. This gives that person the power to turn the technology against the other person.
Emergency responders said many victims of smart Home-enabled abuse were women.
About the Author: Dr. Kathie Mathis is CEO of California Cognitive Behavioral Institute and is a Doctor of Psychology and Divinity, Domestic Violence Advocate, Certified Batterers Facilitator, Certified Anger Management Facilitator, Nationally Certified Psychologist, Diplomate of the American Psychotherapy Association, Certified Laughter Coach, Certified Sex Trafficking Counselor/trainer, Certified Parenting Instructor/facilitator, Certified Pairs Facilitator for adults and teens, Certified Sex Offender Counselor, Certified Sex Addiction Counselor, Certified Sociopathic Type Relationship Facilitator/trainer, and a Certified Emotional Addiction Specialist.
Disclaimer: This Article is based upon the data of United States only, Reposted Article with prior consent of the author.
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	Psychological and Emotional Aspects of Child in Custody Battles and Divorce
Dr. Kathie Mathis, Psy.D, NCP, DAPA
“This article summarizes many of the common psychological and emotional effects divorce has on men, women and children. The divorce rate in the United States is the highest in the world. This article is not conclusive and only gives some of the effects known to effect family members when getting divorced and seeking child custody.”
&nbsp;
By Dr. Kathie Mathis, Psy.D, NCP, DAPA, California Cognitive Behavioral Institute
DIVORCE EFFECTS AND PREVALENCE:
It may be helpful to understand a little about divorce and the typical effects it has on men, women and children:
*The divorce rate in the United States is the highest in the world. Fifty percent of marriages end in divorce. Sixty-seven percent of all second marriages end in divorce. *As high as these figures are, what is also true is that the divorce rate appears to be dropping. The reasons for this change are not clear. Many people cannot afford to divorce, many people cannot afford to marry. Another reason is that “baby boomers,” who account for a large proportion of our population are no longer in their 20s and 30s, the ages when divorce is most prevalent. The societal expectation is that divorced life is less satisfying than married life.
*Divorce is associated with an increase in depression–people experience loss of partner, hopes and dreams, and lifestyle.
*The financial reality of divorce is often hard to comprehend: the same resources must now support almost twice the expenses. Divorce is expensive. Aid for Dependent Children (AFDC) resources are drained by the needs of divorced and single parent families; including the cost of collecting child support
*Fifty percent of all children are children of divorce.
*Twenty-eight percent of all children are born of parents who have chosen not to marry.
FOR WOMEN:


Women initiate divorce twice as often as men
90% of mothers who are abused have custody battles with abusive significant other
and 78% of male abusers who seek custody get custody
60% of people under poverty guidelines are divorced women and children
Single mothers support up to four children on an average after-tax annual income of
$12,200
65% divorced mothers receive no child support (figure based on all children who
could be eligible; 75% receive court-ordered child support (and rising since inception
of uniform child support guidelines, mandatory garnishment and license renewal
suspension)
After divorce, women experience less stress and better adjustment on average than
do men. Reasons for this are that (1) women are more likely to notice marital
problems/issues and to feel relief when such problems end, (2) women are more
likely than men to rely on social support systems and help from others, and
(3) women are more likely to experience an increase in self-esteem when they
divorce and add new roles to their lives and able to make independent choices for
themselves.
Women who work and place their children in child care experience a greater stigma
and lack of compassion than men in the same position
8. Women who lose custody feel that they “wasted their time” fighting for the children
rather than looking at it as an love effort worth taking

FOR MEN:

 Men are usually confronted with greater emotional adjustment problems than women. The reasons for this are related to the loss of intimacy, the loss of social connection, reduced finances, and the common interruption of the parental role, and reliance on women in the relationship
 Men remarry more quickly than women.
As compared to “deadbeat dads,” men who have shared parenting (joint legal custody), and ample time with their children, and also have an understanding of and direct responsibility for activities and expenses of children, stay involved in their children’s lives and are in greater compliance with child support obligations. There is also a greater satisfaction with child support amount when negotiated in mediation. Budgets are prepared, and responsibility divided in a way that parents understand.
Men are initially more negative about divorce than women.

Effects of Divorce on Children
In the last few years, higher-quality research which has allowed the “meta-analysis” of previously published research has shown the negative effects of divorce on children have been greatly exaggerated. Researchers now view conflict, rather than the divorce or residential schedule, as the single most critical determining factor in children’s post-divorce adjustment. The children who succeed after divorce, have parents who can communicate effectively and work together as parents In the past we read that children of divorce suffered from depression, failed in school, and got in trouble with the law. Children with depression and conduct disorders showed indications of those problems pre-divorce because there was parental conflict pre-divorce.
Actually, children’s psychological reactions to their parents’ divorce vary in degree dependent on three factors: (1) the quality of their relationship with each of their parents before the separation, (2) the intensity and duration of the parental conflict, and (3) the parents’ ability to focus on the needs of children in their divorce and after.
New evidence indicates that when children have a hard time, boys and girls suffer equally; they just differ in how they suffer. Boys are more externally symptomatic than girls, they act out their anger, frustration and hurt. They may get into trouble in school, fight more with peers and parents. Girls tend to internalize their distress. They may become depressed, develop headaches or stomach aches, and have changes in their eating and sleeping patterns. However there are exceptions to every rule.
A drop in parents’ income often caused by the same income now supporting two households directly affects children over time in terms of proper nutrition, involvement in extracurricular activities, clothing (no more designer jeans and fancy shoes), and school choices. Sometimes a parent who had stayed home with the children is forced into the workplace and the children experience an increase in time being alone or in child care.
A child’s continued involvement with both of his or her parents allows for realistic and better balanced future relationships. Children learn how to be in relationship by their relationship with their parents. One important factor which contributes to the quality and quantity of the involvement of a father/mother in a child’s life is mother’s/father’s attitude toward the child’s relationship with mother/father. When fathers leave the marriage and withdraw from their parenting role as well, they report conflicts with the mother as the major reason.
The impact by the introduction of stepparents is another factor for children. No one can replace Mom or Dad. And no one can take away the pain that a child feels when a parent decides to withdraw from their lives. Before embarking on a new family, encourage family to do some reading on the common myths of step families. Step family relationships need to be negotiated, expectations need to be expressed, roles need to be defined, realistic goals need to be set.
Joan Kelly, PhD, former president of the Academy of Family Mediators and prominent divorce researcher from California reports that, depending on the strength of the parent-child bond at the time of divorce, the parent-child relationship diminishes over time for children who see their fathers less than 35% of the time. Court-ordered “standard visitation” patterns typically provide less.
Divorce also has some positive effects for children. Single parents are often closer to their children than married parents. But we don’t want to “adultify” a child. Children must be allowed a childhood. Also a negative is when a child takes on too much responsibility because one or both parents are not functioning well as a parent, or when a parent talks to a child about how hurt they are by the other parent, or how horrible that other parent is. Often a separated parent will make an effort to spend quality time with the children and pay attention to their desires (Disneyland, small gifts, phone calls, etc). And you can imagine that some children might find some benefit in celebrating two Christmases and birthdays each year. If both parents remarry, they may have twice as many supportive adults/nurturers. At the very least, when parents can control their conflict, the children can experience freedom from daily household tension between parents.
EMOTIONAL STAGES OF DIVORCE:
The decision to end a relationship can be traumatic for everyone involved, chaotic, and filled with contradictory emotions. There are also specific feelings, attitudes, and dynamics associated with whether one is in the role of the initiator or the receiver of the decision to divorce. For example, it is not unusual for the person wanting the divorce to experience fear, relief, distance, impatience, resentment, doubt, and guilt. Likewise, when a party has not initiated the divorce, they may feel shock, betrayal, loss of control, victimization, decreased self-esteem, insecurity, anger, a desire to “get even,” and wishes to reconcile.
To normalize family members experiences during this time, it may be helpful to know that typical emotional stages have been identified with ending a relationship. It may also be helpful to understand that marriages do not breakdown overnight; the breakup is not the result of one incident; nor is the breakup the entire fault of one party. The emotional breaking up process typically extends over several years and is confounded by each party being at different stages in the emotional process while in the same stage of the physical (or legal) process.
It is also quite normal to do different things to try to create distance from the former partner while divorcing. A common response to divorce is to seek vengeance. When parties put their focus on getting even, there is an equal amount of energy expended on being blameless. What’s true is that blaming and fault finding are not necessary or really helpful. Psychologist Jeffrey Kottler has written a very helpful book on this subject entitled Beyond Blame: A New Way of Resolving Conflicts in Relationships, published by Jossey-Bass.
Much of everyone’s healing will involve acceptance, focusing on the future, taking responsibility for their own actions (now and during the marriage), and acting with integrity. Focusing on the future they would like to create may require an acknowledgment of each other’s differing emotional stages and a compassionate willingness to work together to balance the emotional comfort of both parties.
The following information on the emotional stages of ending a relationship:

DISILLUSIONMENT OF ONE PARTY (sometimes 1-2 years before verbalized)
A. Vague feelings of discontentment, arguments, stored resentments, breaches of trust
B. Problems are real but unacknowledged
C. Greater distance; lack of mutuality
D. Confidential, fantasy, consideration of pros and cons of divorce
E. Development of strategy for separation
F. Feelings: fear, denial, anxiety, guilt, love, anger, depression, grief
EXPRESSING DISSATISFACTION (8-12 months before invoking legal process)
A. Expressing discontent or ambivalence to other party
B. Marital counseling, or
C. Possible honeymoon phase (one last try)
D. Feelings: relief (that it’s out in the open), tension, emotional roller coaster, guilt, anguish, doubt, grief
 DECIDING TO DIVORCE (6-12 months before invoking legal process)
A. Creating emotional distance (i.e., disparaging the other person/situation in order to leave it)
B. Seldom reversible (because it’s been considered for awhile)
C. Likely for an affair to occur
D. Other person just begins Stage I (considering divorce) and feels denial, depressed, rejected, low self-esteem, anger
E. Both parties feel victimized by the other
F. Feelings: anger, resentment, sadness, guilt, anxiety for the family, the future, impatience with other, needy

ACTING ON DECISION (CONCLUSION) (beginning the legal process)
A. Physical separation
B. Emotional separation (complicated by emotional flare-ups)
C. Creating redefinition (self-orientation)
D. Telling others of the decision
E. Setting the tone for the divorce process (getting legal advice and setting legal
precedent: children, support, home)
F. Choosing sides and divided loyalties of friends and families
G. Usually when the children find out (they may feel responsible)
H. Feelings: traumatized, panic, fear, shame, guilt, blame, histrionics
GROWING ACCEPTANCE (during the legal process or after)
A. Adjustments: physical, emotional
B. Accepting that the marriage wasn’t happy or fulfilling
C. Regaining a sense of power and control, creating a plan for the new future
D. This is the best time to be in mediation: parties moods can be more elevated (thrill of a second chance at life)
NEW BEGINNINGS (completing the legal process to four years after)
A. Parties have moved beyond the blame and anger to forgiveness, new respect, new roles
B. Experiences: insight, acceptance, integrity and comparing Mediation and Litigation

Why is mediation a compassionate and appropriate venue for helping people in divorce? On the average, it takes family members approximately four to eight years to recover from the emotional and financial expense of a bitter adversarial divorce. In an adversarial divorce, there is no possible resolution of the emotional issues, only decreased trust and increased resentment.
A litigated divorce can cost each party $5,000 to $85,000 or more. The focus is on assigning blame and fault and trying to get the most powerful position (changing locks, freezing bank accounts, getting temporary custody of the children). Communications between parties break down. Negotiations proceed through attorneys and are strategic and positioned. Attorneys have an ethical responsibility to zealously advocate for the best interest of their client. Often there is no consideration of the best interests of the children or recognition for the need for parties to have an ongoing relationship because they have children, friends, extended family, and community together. Going to court is an expensive risk; a judge who does not know you makes decisions for you that will affect your whole life.
Mediators can save clients thousands of dollars in immediate and future legal and counseling fees. Mediators can focus parties on creating their best possible future and help parties resolve their emotional issues for the best interests of their children and their own psychological well-being. Mediators can help parties feel understood, accept responsibility for the failure of the marriage and, when there are children, begin to reshape their relationship from one of partners to co-parents. Mediators can empower clients by helping them be at their best (rather than their worst) during a challenging time in their lives, enable them to have an active role in their separating (creative choice vs. court imposition), create a clear and understandable road map for the future, make informed decisions, and to look back at their behavior in the mediation of their divorce with integrity and self-respect.
TYPICAL REACTIONS OF CHILDREN TO DIVORCE:
Much of children’s post-divorce adjustment is dependent on (1) the quality of their relationship with each parent before the divorce, (2) the intensity and duration of the parental conflict, and (3) the parents’ ability to focus on the needs of the children in the divorce.

 DENIAL
This especially occurs in young children and surfaces as story-telling and they will also have reconciliation fantasies).
 ABANDONMENT AND TRIANGULATION
When parents separate, children worry. They are afraid they too are divorceable and will be abandoned by one or both of their parents. This problem is worsened by one or both parents taking the children into their confidence, talking about the other parent in front of the children, using language like “Daddy is divorcing us,” being late for pick-up, or abducting the children. Children who are feeling insecure will say things to a parent which is intended to evoke a mama bear/papa bear response (a demonstration of protectiveness). If children do not have “permission” to have a good relationship with the other parent, or if they think they need to “take care of” one of their parents in the divorce, they are likely to end up having feelings of divided loyalties between their parents or, in the extreme, they may become triangulated with one parent against the other parent.
 PREOCCUPATION WITH INFORMATION
Children will want details of what is happening and how it affects them. Communication from the parents needs to be unified and age appropriate.
D. ANGER AND HOSTILITY
Children may express anger and hostility with peers, siblings, or parents. School performance may be impaired. Hostility of children toward parents is often directed at the parent perceived to be at fault. Hostility turned inward looks like depression in children.
 DEPRESSION
Lethargy, sleep and eating disturbances, acting out, social withdrawal, depression, psychological detachments, reactive attachment disorders, splitting, physical injury (more common in adolescents) and more physical problems.
F. IMMATURITY/HYPERMATURITY

Children may regress to an earlier developmental stage. They may do some “baby-talk” or wet their beds. Have enuresis and encopresis. Children may become “parentified” or “adultified” by parents and focus on what they perceive to be the emotional and physical needs of their parents.

 PREOCCUPATION WITH RECONCILIATION
The more conflict there is between the parents, the longer children hold onto the notion of their parents’ reconciliation. It is clear that the parents are not “getting on” with their lives. Children will often act out in ways which force their parents to interact (negatively or positively).
 ACTING OUT
Children will often act out their own and their parents’ anger. In an attempt to survive in a hostile environment, children will often take the side of the parent they are presently with. This may manifest in refusals to talk to the other parent on the phone or reluctance to share time with the other parent. Adolescents will typically act out in ways similar to how the parents are acting out.

In summary, expect that children will test a parent’s loyalty, experience loyalty binds, not want to hurt either parent, force parents to interact because they don’t want the divorce, try to exert some power in the situation, express anger over the divorce, occasionally refuse to go with the other parent (normal divorce stress, loyalty conflict/triangulation, or they may simply not want to stop doing what they’re doing at the moment–similar to the reaction we’ve all gotten when we pick our children up from child care, or we want to go home from the park).
The most common problem which comes up are due to triangulation, divided loyalties, and projection. Some indicators of each are:

Triangulation: Child refuses to have time with the other parent or talk to the other parent on the phone, child badmouths the other parent.
Divided loyalties: When a child tells each parent different and opposing things about what they want it is a good indication that the child is trying to please both parents and is experiencing divided loyalties.
c. Projection: Children are barometers of a parent’s emotional well-being and the family. Usually a parent reporting the stress of a child cannot see that the child is acting on the parent’s anxiety.

Signs of Stress in Children:
Sometimes parents need help identifying stress in children, especially little ones. What follows are some typical experiences and signs of stress in children of different ages.

INFANTS AND TODDLERS:
Regression in terms of sleeping, toilet training or eating; slowing down in the mastery of new skills
B. Sleep disturbances (difficulty gong to sleep; frequent waking)
C. Difficulty leaving parent; clinginess
D. General crankiness, temper tantrums, crying.
THREE TO FIVE YEARS:
A. Regression: returning to security blankets and discarded toys, lapses in toilet training, thumb sucking
B. Immature grasp of what has happened; bewildered; making up fantasy stories
C. Blaming themselves and feeling guilty
D. Bedtime anxiety; fitful/fretful sleep; frequent waking
E. Fear of being abandoned by both parents; clinginess
F. Greater irritability, aggression, temper tantrums.
SIX TO EIGHT YEARS:
A. Pervasive sadness; feeling abandoned and rejected
B. Crying and sobbing
C. Afraid of their worst fears coming true
D. Reconciliation fantasies
E. Loyalty conflicts; feeling physically torn apart
F. Problems with impulse control; disorganized behavior.
NINE TO TWELVE YEARS:
A. Able to see family disruption clearly; try to bring order to situation
B. Fear of loneliness
C. Intense anger at the parent they blame for causing the divorce
D. Physical complaints; headaches and stomach aches
E. May become overactive to avoid thinking about the divorce
F. Feel ashamed of what’s happening in their family; feel they are different from other children.
ADOLESCENTS:
A. Fear of being isolated and lonely
B. Experience parents as leaving them; feel parents are not available to them
C. Feel hurried to achieve independence
D. Feel in competition with parents
E. Worry about their own future loves and marriage; preoccupied with survival
F. Discomfort with a parent’s dating and sexuality
G. Chronic fatigue; difficulty concentrating
H. Mourn the loss of the family of their childhood and future as a “unit”

About the Author: Dr. Kathie Mathis is CEO of California Cognitive Behavioral Institute and is a Doctor of Psychology and Divinity, Domestic Violence Advocate, Certified Batterers Facilitator, Certified Anger Management Facilitator, Nationally Certified Psychologist, Diplomate of the American Psychotherapy Association, Certified Laughter Coach, Certified Sex Trafficking Counselor/trainer, Certified Parenting Instructor/facilitator, Certified Paiirs Facilitator for adults and teens, Certified Sex Offender Counselor, Certified Sex Addiction Counselor, Certified Sociopathic Type Relationship Facilitator/trainer, and a Certified Emotional Addiction Specialist.
Disclaimer: This Article is based upon the data of United States only, Reposted Artocle with prior consent of the author, original article available at :  https://theccbi.com/psychological-and-emotional-aspects-of-child-custody-battles-and-divorce-by-kathie-mathis-psy-d/
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	Major Setback to Amrapali Group: Supreme Court directs sealing of 9 properties of Amrapali Group
By- News Desk, Legal Experts India


Supreme Court directs sealing of 9 properties of Amrapali Group


Today on 10th of October 2018 while hearing the case of Bikram Chatterji &amp; Ors. Vs UOI, the Supreme Court of India ordered the sealing of 9 properties of the Amrapali Group where the documents related to its 46 group companies are kept.
The properties are in Noida, Greater Noida and Rajgir and Buxar in Bihar.
A bench of Justice U U Lalit and D Y Chandrachud directed that after the sealing of these properties, its keys be handed over to the registrar of the Supreme Court.

The order comes a day after three directors — Anil Kumar Sharma, Shiv Priya and Ajay Kumar — of real estate company were taken into police custody on the orders of the top court after they failed to hand over account books to forensic auditors appointed by the top court.
&nbsp;
Click to Read Order
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	In the case of Najeeb, the Missing JNU Student, Delhi High Court Allows CBI To File Closure Report
By- News Desk, Legal Experts India with inputs of Mr. Samar Inam Khan over the case.
On 08th October, The Delhi High Court allowed  Central Bureau of Investigation (CBI) to file a closure report in the case of JNU student Najeeb Ahmed, who went missing from the university nearly two years ago.
A bench of justice S Muralidhar and Vinod Goel "DECLINED" the plea of the missing student's mother, Fatima Nafees, to constitute a Special Investigation Team (SIT) and monitor the probe, thereby removing the CBI from the investigation.
The bench said Fatima Nafees, "can raise all contentions available to her before the trial court" and disposed of the petition.
The CBI, after more than a year of investigation, opined that no offense was committed against the missing student.
Now the Question is if no offense was committed, how CBI got to know? And the major question arises here is what is the harm if SIT would be constituted? 
The Incident:
Najeeb was a newly enrolled student at JNU and had resided at the Mahi-Mandavi hostel in JNU campus for less than a week before he disappeared. His family and the JNU Students' Union (JNUSU) have consistently maintained that Najeeb's disappearance was linked to the assault on him the previous night; accordingly, they have demanded that the investigating agencies probe the link between the assault and the disappearance.
The Vasant Kunj Police registered an FIR for kidnapping and wrongful confinement based on Najeeb's mother Fatima Nafees' complaint on October 15, 2016.
The CBI, in one of their submissions to the Delhi High Court, stated that the Delhi Police had forced a false statement by an auto driver that he had driven Najeeb to Jamia Milia Islamia University on the day of his disappearance.
The Delhi Police had used this fabricated evidence to pursue a theory that Najeeb had left the campus on his own will.
The media played the pathetic role in the case rumoring Najeeb joining ISIS. Upon the first publication of such news, the Delhi Police immediately denied having found any evidence that Najeeb had joined or was even interested in the ISIS.
We don’t feel it’s a right conclusion. We differ, we feel it’s not justice, a hope never dies, we stand with Fatima Nafees, and we hope the Apex Court may finally conclude the case.
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	Former Famous TV anchor Suhaib Ilyasi acquitted in his wife’s murder case by Delhi High Court
&nbsp;
By- News Desk, Legal Experts India
 
The bench said there was no evidence on record to sustain the conviction. The bench accepted the arguments of Ilyasi’s advocates Rajiv Mohan and Abhimanyu Kampani that the trial court had reached the conclusion of guilt of the accused based on conjectures and the conviction was not supported by material on record.
 
All you need to know:
Suhaib Ilyasi, Former Anchor, Producer &amp; Director of India’s Most Wanted was facing life imprisonment for killing his wife Anju 18 years ago acquitted by the Delhi High Court on 05th of October 2018. Suhaib was earlier charged for “committing murder and giving it a color of suicide.”
&nbsp;
India’s Most Wanted – The Show:
 
It was a crime busting fugitive hunter television show inspired from  British show Crimestoppers, its unique presentation style made  criminals being caught with the help of television, the show telecasted faces of the major criminals and mafia, the show became the reason of encounter of the entire Gang of Shri Prakash Shukla, a hitman based at Uttar Pradesh, with the help of the show many criminals were caught by the police in which local citizens informed about their locations, The Show was the biggest hit of its time, Sansani or Crime Patrol are all inspired by India’s Most Wanted whereas the big difference is Suhaib taken risk of life showing actual criminals and other shows only telecast what happened in a crime.
The show is considered to be the first and the biggest crime show on television in India. This program has shown live telecasts and helped police with 135 fugitives.

Suhaib Ilyasi - India's Most Wanted

All About the Case: The Murder or Suicide:
&nbsp;
Suhaib met Anju while studying at MCRC, Jamia Millia Islamia in 1989.  The marriage was opposed by the families; The Couple got married in London in 1993.

On 10 January 2000, Suhaib Ilyasi called two police constables who were guarding his house at 11:15pm, and told them that his wife had stabbed herself and asked them to call an ambulance. The policemen were there because Suhaib had claimed that he was getting death threats from the underworld due to his show. Anju was taken to a nearby nursing home and later to the AIIMS, New Delhi, where she was declared dead on arrival. Anju Ilyasi had died from excessive bleeding from wounds, which were described as self-inflicted in the initial forensic report, ruling out murder. The Central Forensic Science Laboratory report said that six fingerprint characters were found but 13 were required to match it to a person. Both the stab wounds were downwards and backwards, left to right on the accessible parts of the abdomen. The T-shirt she was wearing was not torn. Suhaib Ilyasi claimed that they were having an argument recently. He was playing with his child in another room, when Anju picked up an imported butcher&#8217;s knife and stabbed herself. Anju&#8217;s mother was in Canada at the time of death. Anju had visited her father hours before her death. On 17 January, police filed the case as a suicide.
Rashmi Singh, Sister of the deceased filed a police complaint stating therein that Anju was tortured for dowry and that she was driven to suicide. On 28 March, Suhaib Ilyasi was arrested and charged with dowry death (Section 304B of the Indian Penal Code), mental harassment (Section 498A) and destroying evidence (Section 201).
In January 2013, the Delhi High Court stopped the proceedings of medical board. The police had formed a new medical board, as the previous board was split on its opinion whether it was murder or suicide. Defence  counsel argued that the police had formed the new board without permission from the trial court, thus it was contempt of court In March 2013, the Delhi High Court stayed the proceedings. The case was tried at a session court under section 498A/304B/302 IPC. After the trial court rejected the plea twice for charges of murder to be added against Suhaib Ilyasi, Anju’s mother Rukma Singh moved the Delhi High Court in 2011. The murder charge was added in 2014.
On December 16, 2017, convicted Suhaib Ilyasi for Murder,  On 20 December 2017, Court pronounced its judgment,  Suhaib  was convicted of murdering his wife by  court, which sentenced him to life imprisonment.
On 5 October 2018, Delhi High Court acquitted him, stating that there was no evidence against him on record to sustain the conviction.
“The bench said there was no evidence on record to sustain the conviction. The bench accepted the arguments of Ilyasi’s advocates Rajiv Mohan and Abhimanyu Kampani that the trial court had reached the conclusion of guilt of the accused based on conjectures and the conviction was not supported by material on record.”
&nbsp;
Suhaib also exposed Casting Couch culture of  Bollywood.
&nbsp;
In This entire episode, the unfortunate part played by Media to increase TRP, the Show namely Crime Patrol telecasted the murder conspiracy theory as real after the conviction by Sessions Court, but appeal was pending, The TV Shows should take caution unless the Courts do not conclude the case.
&nbsp;
&nbsp;
&nbsp;
&nbsp;
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	By allowing deportation of seven Rohingyas from Assam to Myanmar the Supreme Court strikes balance between an offence and Human Rights
On 4th October 2018 The Supreme Court of India allowed the deportation of seven Rohingyas, who have illegally migrated to Assam in India, to their country of origin Myanmar.
The apex court said the seven Rohingyas were found by the competent court as illegal immigrants and Myanmar had accepted them as its citizens.
&#8220;We are not inclined to interfere on the decision taken,&#8221; the SC said.
Further the SC strikes balance between offence and Right to Life &amp; Liberty by not going into depth of other Rohingya immigrants who took shelter in India during violence at Myanmar.
&nbsp;
The bench comprised Chief Justice Ranjan Gogoi and Justices S K Kaul and K M Joseph.
&nbsp;
It is condemn-able that few people making it a Political issue, Political Parties and Human Rights activists must understand the difference between Human Rights and an offence.
The post By allowing deportation of seven Rohingyas from Assam to Myanmar the Supreme Court strikes balance between an offence and Human Rights appeared first on LEGAL EXPERTS INDIA.
	Justice Ranjan Gogoi, sworn in as new Chief Justice of India : Few Words
The Legal Fraternity warmly welcomes Justice Ranjan Gogoi as the 46th Chief Justice of India and the First CJI from Assam region.
On 03rd October 2018, at the age of 63 Years Justice Gogoi appointed as CJI, his tenure shall  His tenure will end next year in November 2019.
Justice Gogoi is among those 4 Justice of the Supreme Court of India, who appeared before the media on 12th January 2018 and been into controversy thereafter.
In a recent lecture, Justice Gogoi had said the country needs independent journalists and “noisy judges”.
“In ensuring the rule of law, the most significant part is perhaps played by the lawyers. I am not sure whether we give due expression to our gratitude to the legal profession. Judges often shine with reflected glory. A good many of the judgments reveal not so much of the legal vision of the judge as of the counsel who argued the case and assisted the judge by forensic arguments in preparing that judgment,” Justice Gogoi quoted Justice Khanna in a recent event. ( Source : Indian Express)
Justice Gogoi expressed concern over the pendency of cases in courts, saying “it has the potential of making the system irrelevant”.
About Pendency, Justice Gogoi said, “is bringing a lot of disrepute”. So much so that “the accused in a criminal case is getting a hearing after he has served out his sentence”, and “the parties in a civil proceeding are getting their judgments in the second or third generation.”
Seems like  Justice Gogoi may hear too many  Political cases as the term of the CJI is the time when there will be too much ups and down in the political arena.
In his tenure as a senior judge of the apex court, Justice Gogoi delivered landmark judgments including Assam’s National Register of Citizens (NRC), setting up of special courts to exclusively try MPs and MLAs, Rajiv Gandhi assassination case convicts for the remission of their life sentences and appointment of anti-corruption ombudsman Lokpal among others.
To speedup cases steps taken on the first day by the CJI are:

PILs can now be heard by two Supreme Court benches, the second bench will be presided by Justice Lokur.
Earlier, only CJI-headed bench heard PILs filed in the Supreme Court
No mention of cases unless very urgent in nature.

&nbsp;
We at Legal Experts India  congratulate him for his success.
&nbsp;
&nbsp;
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	ARBITRATION CASES STUDY &amp; SOME OF THE IMPORTANT JUDGMENTS UNDER THE ARBITRATION &amp; CONCILIATION ACT, 1996
Law keeps changing and getting evolved with passage of time as the thinking of law makers, judicial officers’ changes and the situations change. What was good law once gets overruled by another law, but also there are various judgments which have withstood the test of time and the changed circumstances, One has thus to keep updated with not only the latest law but the law which is good law even today. Though the law is an ocean and there are innumerable judgments on every section of the Arbitration and Conciliation Act, I have in this article tried to high light some of the important judgments under the Arbitration &amp; Conciliation Act, 1996, and related Acts in respect of issues which arise frequently in arbitral proceedings.
 
1. Indian Oil Corporation Vs. SPS Engineering Ltd.
(JT) 2011 (2) Supreme Court 553.
This judgment defines the jurisdiction of the Court and the Arbitrator by holding as to which forum has what powers. It has been held as under:-
“The issues (first category) which the Chief Justice/his designate will have to decide are:-
(a) Whether the party making the application has approached the appropriate High Court?
(b) Whether there is an arbitration agreement and whether the party who has applied under Section 11 of the Act, is a party to such an agreement?
Service of statutory notice to the respondent is mandatory for invoking the jurisdiction of the court for appointment of an arbitrator. If the notice is not shown to have been served, the petition is not maintainable.
The issues (second category) which the Chief Justice/his designate may choose to decide (or leave them to the decision of the Arbitral Tribunal) are:
(a) Whether the claim is a dead (long barred) claim or a live claim? (b)Whether the parties have concluded the contract/transaction by recording satisfaction of their mutual rights and obligation or by receiving the final payment without objection?
22.3. The issues (third category) which the Chief Justice/his designate should leave exclusively to the Arbitral Tribunal are:
(i) Whether a claim made falls within the arbitration clause (as for example, a matter which is reserved for final decision of a departmental authority and exempted or excluded from arbitration?
 
(ii) Merits or any claim involved in the arbitration”.
 
2. P.R. Shah Shares &amp; Stock Brokers Vs. B.H.H. Securities Pvt. Ltd.
2012 (1) Supreme Court Cases 594.
This case deals with the scope of interference by the Courts and it has been held that a court does not sit in appeal over the award of an Arbitral Tribunal by reassessing or re-appreciating the evidence. An award can be challenged only under the grounds mentioned in Section 34 (2) of the Act. However if there is total lack of evidence, the award is liable to be set aside.
 
3. Food Corporation of India Vs. Shanti Cereals Pvt. Ltd.
2010 (10) Arbitration Law Reporter 296 (Delhi) (DB)
In this case also the High Court has held that the forum to raise factual pleas and contentions in an arbitration matter is only the arbitral tribunal. It is against the propriety of the legal regime, as well as mandate of law set out in Section 34 of the Arbitration and Conciliation Act 1996 that the courts in objection (and more so in appeal under Section 37) should entertain the arguments that are purely factual in nature.
 
4. McDermott International Inc. Vs. Burn Standard Co. Ltd.
2006 (11) Supreme Court Cases 44
In this case various issues were involved and some of the important aspects are whether or not time was of the essence of the contract  which would essentially be a question of the intention of the parties to be gathered from the terms of the contract and that even where the parties have expressly provided that time is of the essence of the contract such a stipulation will have to be read along with other provisions of the contract and such other provisions may, on construction of the contract, exclude the inference that the completion of the work by a particular date was intended to be fundamental The Court further held that the terms of the contract can be express or implied and the conduct of the parties and the correspondence exchanged would also be a relevant factor in the matter of construction of a contract. The construction of the contract agreement is within the jurisdiction of the arbitrators having regard to the wide nature, scope and ambit of the arbitration agreement and they cannot be said to have misdirected themselves in passing the award by taking into consideration the conduct of the parties. This however does not mean that the Arbitral Tribunal can interpret the terms which on the face of it appear to be erroneous. The interpretation by the tribunal has to be a plausible interpretation.

 
5. Delhi Development Authority Vs. Durga Chand
AIR 1973 Supreme Court 2609
Many a time a term in a contract is open to two interpretations like whether a glass is half full or half empty and whether a door is half closed or half open. It is in these circumstances that the Courts have ruled that if there be admissible two constructions of a document, one of which will give effect to all the clauses while the other will render one or more of them nugatory it is the former that should be adopted.It  has been further  held that assuming that two interpretations of it are reasonably possible, the principle to apply would be that the interpretation favouring the grantee as against the granter should be accepted. It has further been held by the courts that if two interpretations are possible, the courts will not interfere with the one adopted by the arbitrator.
 
6. Union of India Vs. D.N. Revri &amp; Co.
AIR 1976 Supreme Court 2257
On the question of interpretation of a contract the Supreme Court held that “It must be remembered that a contract is a commercial document between the parties and it must be interpreted in such a manner as to give efficacy to the contract rather than to invalidate it. It would not be right while interpreting a contract entered into between two lay parties to apply strict rules of construction which are ordinarily applied to a conveyance and other formal documents. The meaning of such a contract must be gathered by adopting a common sense approach and it must not be allowed to be thwarted by a narrow pedantic and legalistic interpretation”.
 
7. In respect of giving reasons in an award the courts have held that an Arbitrator when called upon to give a reasoned Award is still not required to write a detailed judgment as the Judges do. It is sufficient if he has indicated his trend and given outline to indicate the basis on which he has arrived at such figure. But there must be reasons as to why and how the Arbitrator is awarding and /or rejecting a particular claim. Merely giving the facts and the conclusion is not enough. The reasons as to why and how the conclusion is arrived at must be given otherwise the award will be set aside being without reasons.
 
8. Many a times the Employer acts as the judge in its own cause which is contrary to the principles of natural justice and the Supreme Court in the case J.G. Engineers Pvt. Ltd. Vs. Union of India 2011 (5) Judgments Today, Supreme Court 380 has held that in fact the question whether the other party committed breach cannot be decided by the party alleging breach. A contract cannot provide that one party will be the arbiter to decide whether he committed breach. That question can only be decided by an adjudicatory forum, that is a Court or an Arbitral Tribunal. In State of Karnataka Vs. Shree Rameshwara Rice Mills 1987 (2) SCC 160 the Supreme Court held that adjudication upon the issue relating to a breach of condition of contract and adjudication of assessing damages arising out of the breach are two different and distinct concepts and the right to assess damages arising out of a breach would not include a right to adjudicate upon as to whether there was any breach at all. This Court held that one of the parties to an agreement cannot reserve to himself the power to adjudicate whether the other party has committed breach.
The Court further held that the powers of the State under an agreement entered into by it with a private person providing for assessment of damages for breach of conditions and recovery of the damages will stand confined only to those cases where the breach of conditions is admitted or it is not disputed.
 
9. On the issue of liquidated damages some of the  principles culled out by the
Courts are as follows:-

 
i) Show cause notice must be issued before levy of L.D. ii) Right of hearing must be given to the other party.
iii) L.D. should not be levied mechanically upto the maximum amount without any basis and proper justification.
iv) The Employer must prove that it has suffered loss because of the alleged delay.
v) It must be proved that the other party has committed  breach justifying levy of L.D.
vi) L.D. cannot be levied retrospectively. Judgments in this behalf are
10. NCT of Delhi Vs. R.K. Construction Co.
2003 (1) Arb. L.R.465 (Delhi)
Held. “. However, in the present case, the Arbitrator has held that the work was delayed due to lapses on the part of the petitioner. The petitioner issued the letter of levy of compensation on 8.6.2001, i.e. after a period of four years and nine months after the contract ceased to be operative. The petitioner did not issue any notice under Clause 2 during the contract period nor any explanation has been given for the same.”
“. However, before levying the compensation, no show cause notice was given to the respondent.” Levy of L.D. was held not tenable.
 
11. Bharat Sanchar Nigam Ltd. Vs. Motorola India Pvt. Ltd.
AIR 2009 Supreme Court 357
Held. “Further, CGM Kerala Circle has already taken a decision as is evident from his letter dated 25th  of April, 2006, that the appellant was right in imposing liquidated damages and therefore, the question of such a person becoming an arbitrator does not arise as it would not satisfy the test of impartiality and independence as required under Section 12 of the Arbitration and Conciliation Act, 1996. Moreover it would also defeat the notions laid down under the principles of natural justice wherein it has been recognized that a party cannot be a judge in his own cause.
The Supreme Court further held that the provision under clause 16.2 that quantification of the Liquidated Damages shall be final and cannot be challenged by the supplier Motorola is clearly in restraint of legal proceedings under Section
28 of the Indian Contract Act. So the provision to this effect has to be held bad.
 
12. Indian Oil Corporation Vs. Lloyds Steel Industries Ltd.
2007 (4) Arb. L.R. 84 (Delhi)
Held. “. Notwithstanding the above, the petitioner still wants damages to be recovered from the respondent on the specious plea that liquidated damages mentioned in the contract are predetermined damages and, therefore, in view of provisions of Section 74 of the Indian Contract Act, the petitioner was entitled to these damages and it was not necessary for the petitioner to prove these damages. The legal position, as explained by the Supreme Court in ONGC Vs. Saw Pipes (supra) which has already been explained above, is not in doubt. However, it is only when there is a loss suffered and once that is proved, it is not for the arbitrator or the court to examine the actual extent of the loss suffered once there is a pre-estimation thereof. Moreover, the compensation, as stipulated in the contract, has to be reasonable. In a particular case where the defaulting party is able to demonstrate that delay/default has not resulted in any loss being suffered by the other party, then that party cannot claim the damages only because in the contract there is a stipulation regarding liquidated damages”. “ However, the stipulated sum has to be a genuine pre-estimate of damages likely to flow from the breach and is termed as „liquidated damages‟. If it is not genuine pre-estimate of the loss, but an amount intended to secure performance of the contract, if may be a penalty.” “ It is clear from the above that Section 74 does not confer a special benefit upon any party, like the petitioner in this case. In a particular case where there is a clause of liquidated damages the court will award to the party aggrieved only reasonable compensation which would not exceed an amount of liquidated damages stipulated in the contract. It would not, however, follow there from that even when no loss is suffered; the amount stipulated as liquidated damages is to be awarded. Such a clause, would operate when loss is suffered but it may normally be difficult to estimate the damages and, therefore, the genesis of providing such a clause is that the damages are pr-estimated. Thus, discretion of the court in the matter of reducing the amount of damages agreed upon is left unqualified by any specific limitation. The guiding principle is „reasonable

compensation‟. In order to see what would be the reasonable compensation in a given case, the court can adjudge the said compensation in that case. For this purpose, as held in Fateh Chand‟s case it is the duty of the court to award compensation according to settled principles. Settled principles warrant not to award a compensation where no loss is  suffered, as one cannot compensate a person who has not suffered any loss or damage. There may be cases where the actual loss or damage is incapable of proof; facts may be so complicated that it may be difficult for the party to prove actual extent of the loss or damage. Section 74 exempts him from such responsibility and enables him to claim compensation in spite of his failure to prove the actual extent of the loss or damage, provided the basic requirement for award of „compensation‟ viz. the fact that he has suffered some loss or damage is established. The proof of this basic requirement is not dispensed with by Section 74. That the party complaining of breach of contract and claiming compensation is entitled to succeed only on proof of „legal injury‟ having been suffered by him in the sense of some loss or damage having been sustained on account of such breach, is clear from Section 73 and 74. Section 74 is only supplementary to Section 73, and it does not make any departure from the principle behind Section 73 in regard to this matter. Every case of compensation for breach of contract has to be dealt with on the basis of Section 73.”……  “In a case when the party complaining of breach of the contract has not suffered legal injury in the sense of sustaining loss or damage, there, is nothing to compensate him for; there is nothing to recompense, satisfy, or make amends. Therefore, he will not be entitled to compensation. If liquidated damages are awarded to the petitioner even when the petitioner has not suffered any loss, it would amount to „unjust enrichment‟ which cannot be countenanced and has to be eschewed.”
 
13. B.W.L. vs. MTNL &amp; Others
2000 (2) Arb.L.R. 190 Delhi
Held. “In order that clause 15 can be resorted to by the respondents to justify retention of any sums of money as liquidated damages, they would have to first prove, in terms of the opening words of clause 15.2 itself, that there was delay by the supplier in the performance of its obligations. None of clauses of the agreement clothe the respondents with the power to arrogate to this unilaterally arrive at the finding that delay has been caused by the petitioner. Therefore, even independent of Section 74 of the Contract Act and without reference to the decisions of the Apex Court interpreting this section; it is necessary that adjudication should take place on the question that who was responsible and liable for the delay.
 
14. DDA Vs. Construction &amp; Design Services
165 (2009) Delhi Law Times 208
Held. “ On an overall consideration of the facts found, this Court is of the opinion that the plaintiff treated the condition, i.e. Clause 2 as a penal clause. The amount which can be recovered under the condition is based on exercise of discretion. Yet the order levying the compensation provides no clue what persuaded the decision maker to claim the maximum amount. This is the clearest indication that it was seen by the plaintiff as a penal clause, and operated as such.”
 
15. Indian Oil Corporation Vs. SPS Engineering Ltd.
(JT) 2011 (2) Supreme Court 553.
In contracts the Employers normally retain the power to with hold the amounts due to the party on a specious plea that the Employer  has some claim due to it from the other party. In the aforesaid case the Employer was trying to withhold awarded amount due to the contractor by raising a plea that they have a claim for damages against the contractor. The Court in this case held that the award amount due to the respondent under the award is an ascertained sum due, recoverable by executing the award as a decree. On the other hand the claim of the appellant for reimbursement of the extra cost for getting the work completed is a claim for damages which is yet to be adjudicated by an adjudicating forum. The appellant cannot therefore adjust the amount due by it under the award, against a mere claim for damages made by it against the respondent.

 
16. Pleadings form a very important aspect in any matter and care must be taken to ensure that the pleadings are very well drafted and contain complete factual aspects with brief description of the documents relied upon, the basis and the  justification for the claim. No evidence can be led nor can any arguments be advanced in case a plea has not been raised. The Supreme Court in the case of Ravinder Singh Vs. Janmeja Singh 2002 (8) SCC 191 held that it is an established proposition that no evidence can be led on a plea not raised in the pleadings and no amount of evidence can cure the defect in the pleadings.
 
17. Bharat Construction Co. Ltd. Vs. Union of India
AIR 1954 Calcutta 606
Held: “The pleadings have got to be scanned with extreme rigour in cases under the Arbitration Act and no party can be allowed to raise a point, if he has not given sufficient notice of it, in his affidavits.”
 
18. On the issue of using personal knowledge the Supreme Court in the case P.R. Shah Shares &amp; Stock Brokers Vs. B.H. Securities Pvt. Ltd. 2012 (1) SCC held that an Arbitral Tribunal cannot of course make use of its personal knowledge of the facts of the dispute, which is not a part of the record, to decide the dispute. But an Arbitral Tribunal can certainly use its expert or technical knowledge or the general knowledge about the particular trade in deciding a matter. In fact, that is why in many arbitrations, persons with technical knowledge, are appointed as they will be well versed with the practices and customs in the respective fields. In this case the Arbitrators referred to the market practice, which the court held   cannot be considered as using some personal knowledge of facts of a transaction to decide the dispute.
 
19. Bharat Cooking Coal Ltd. Vs. L.K. Ahuja
2004 (5) SCC 109
The Arbitrators must confine themselves within the four corners of the contract and the law  and the Supreme Court in this case held that in cases where an arbitrator exceeds the terms of the agreement or passes an award in the absence of any evidence, which is apparent on the face of the award, the same could be set aside.
 
20. Many a time parties merely allege “fraud”. A bald allegation of fraud without any particulars or details cannot be looked into. The Supreme Court has held that while fraud unravels everything, and as a general proposition, the proposition is right, but fraud must necessarily be pleaded and proved See Gayatri Devi Vs. Sashi Pal Singh 2005 (5) SCC 521
 
21. Service of award is again an important aspect and it  must be ensured that it is served on the “party” and not on the counsel.   The court in the case Karamyogi Shelters Pvt. Ltd. Vs. Benarsi Krishna Committee 2010(3) Arb. L.R. 293 (Delhi) (DB)   held that service of the award on the advocate of the party is not sufficient compliance with the statutory necessity postulated by the Arbitration and Conciliation Act, 1996.
The Court further held that in view of Section 2(1)(h) of the Arbitration &amp; Conciliation Act, 1996, there is no justifiable reason to depart from the precise definition of the word “party” which means a party to an arbitration agreement.
The word “Party” cannot take within its sweep an „agent‟ of the party which is incompetent to take the requisite action envisaged under the statute.
 
22. Bharat Sanchar Nigam Ltd. Vs. Haryana Telecom Ltd.
2010 (3) Arb. L.R. 460
In this case the award was sent to the Advocate and under certificate of posting which the court held not to be in compliance with the provisions of the Act meaning there by that the limitation for challenging the award will commence only from the time the award is sent to the “party” and not to its agent or counsel. As to what constitutes proper service of the award, the court has held as follows in the aforesaid case.
Held. “It seems to court that it is imperative that delivery/receipt of the arbitral award should be at the instance, responsibility and authority of the Arbitral Tribunal. In the case in hand, the arbitral award appears to have been dispatched under „certificate of posting‟ and not recorded delivery, and that too to the advocate of the appellants. „UPC‟ merely evidences the posting of a letter/envelop and not its service. In matters of moment, such as delivery/receipt of an arbitral award, the arbitral tribunal is duty bound to ensure that the award is actually delivered directly to the party concerned. It is court‟s fervent hope that the arbitrators and arbitral tribunals shall henceforward consider their judicial contract to have culminated only upon their being satisfied that each of the parties before them has actually been served with the arbitral award. If the recorded delivery is returned undelivered, the arbitral tribunal must dispatch it once again until it is served or there is sufficient reason to assume that it stands served.”

 
23. Claim for interest and award thereof is governed by Section 31 (7) of the Act. While interpreting this Section the Supreme Court in the case State of Haryana Vs. S.L. Arora &amp; Company 2010 (3) C.G.L.J. 348 has held that compound interest is not payable as Section 31(7) makes no reference to payment of compound interest or payment of interest upon interest. Nor does it require the interest which accrues till the date of the award, to be treated as part of the principal from the date of award for calculating the post award interest. The use of the words  in clause (b) of sub section (7) of Section 31 clearly indicate that the Section contemplates award of only simple interest and not compound interest or interest upon interest. „A sum directed to be paid by an arbitral award‟ refers to the award of sums on the substantive claims and does not refer to interest awarded on the “sum directed to be paid by the award”. In the absence of any provision for interest upon interest in the contract, the Arbitral Tribunals do not have the power to award interest upon interest, or compound interest, either for the pre award period or for the post award period.
 
24. Sree Kamatchi Amman Constructions Vs. Divisional Railway Manager.
2010 (3) Arb. L.R. 442
In this case the Court held that Section 31(7) of the new Act by using the words “unless otherwise agreed by the parties” categorically clarifies that the arbitrator is bound by the terms of the contract insofar as the award of interest from the date of cause of action to date of award. Therefore, where the parties had agreed that no interest shall be payable, arbitral tribunal cannot award interest between the date when the cause of action arose to date of award.
 
25. The following judgments on the issue of claim for damages are illustrative of the principles for award of damages.
Narain Das R. Israni Vs. DDA 2005 (3) Arb. L.R. 455 (Delhi) This case dealt with the claim of  damages for prolongation of contract. The Employer submitted that the agreement contained in clause being Clause 10(CC) under which the claimant had been compensated and, thus, this amount could not be awarded. The Court negatived the said plea by holding that Clause 10(CC) applies only for claims for damages in respect of increase in labour rates and material rates for period beyond the original stipulated time of the contract and that does not mean that no other kind of escalation can be granted. In respect of the items provided for in Clause 10(CC), the same would be governed by the said clause, but the other items would have to be considered on the principles of Section 73 of the Indian Contract Act, 1872 as clause 10(CC) cannot take care of factors other than materials, labour and POL when there is inordinate delay on account of non fulfillment of contractual obligations by the Employer.
 
26. K.N. Sathyapalan Vs. State of Kerala
2007(13) SCC 43
Held “Ordinarily, the parties would be bound by the terms agreed upon in the contract, but in the event one of the parties to the contract is unable to fulfill its obligations under the contract which has a direct bearing on the work to be executed by the other party, the arbitrator is vested with the authority to compensate the second party for the extra costs incurred by him as a result of the failure of the first party to live up to its obligations.”
 
27. Anurodh Construction Vs. DDA
2005 (Suppl.) Arb.L.R. 258 ( Delhi )
Held “The damages are liable to be awarded once it is found that it is the respondent who is responsible for the delay and such damages can be awarded under Section 73 of the Contract Act. Use of Clause 10(CC) which is utilized in other contracts by DDA itself, can be said to be a good parameter and methodology to calculate such damages and the same cannot be faulted.”

 
28. Paragon Construction India Pvt. Ltd. Vs. Union of India.
2008(101) Delhi Recent Judgments 633.
Held:  “ In view of these decisions, it is clear that the claimant‟s claim cannot be blocked out merely upon a reading of the said clause 10(CC) of the contract between the parties. As made clear in the award itself, the petitioner was claiming the amount under claim no.1 not upon an application of clause 10(CC) but de hors the same and by way of damages under Section 73 of the Indian Contract Act, 1872. That being the case, I am of the view that the award is liable to be set aside in respect of the conclusion of the learned arbitrator with regard to claim no.1. However, the petitioner would have to establish, through evidence, the extent of damages it has suffered. This cannot be gone into by this court at this stage because no such material is available to this court. Consequently, the award in respect of the claim no.1 is set aside and the parties are directed to go in for arbitration afresh in respect of this claim. It shall be open to the parties to lead evidence with regard to this claim.”
 
29. The general trend is that the Employers do not grant extension and/or make the payment unless the other party gives declarations about no further claim or such like declaration. The Supreme Court has dealt with this aspect in the following cases.
Bharat Coking Coal Ltd. Vs. Annapurna Construction.
AIR 2003 Supreme Court 3660
Held. “Only because the respondent has accepted the final bill, the same would not mean that it was not entitled to raise any claim. It is not the case of the appellant that while accepting the final bill, the respondent had unequivocally stated that he would not raise any further claim. In absence of such a declaration, the respondent cannot be held to be estopped or precluded from raising any claim.”
 
30. Ambica Construction Co. Vs. Union of India
Judgments Today 2006 (10) SC 629
In this case the following clause came up for interpretation before the Supreme
Court.
“43(2) Signing of “No claim” Certificate. The contractor shall not be entitled to make any claim whatsoever against the Railways under or by virtue of or arising out of this contract, nor shall the Railways entertain or consider any such claim, if made by the contractor, after he shall have signed a “No Claim” certificate in favour of the Railways, in such form as shall be required by the Railways, after the works are finally measured up. The contractor shall be debarred from disputing the correctness of the items covered by “No Claim Certificate” or demanding a reference to arbitration in respect thereof”.
The Supreme Court held as follows.
“ From the submissions made on behalf of the respective parties and in particular from the submissions made on behalf of the appellant, it is apparent that unless a discharge certificate is given in advance, payment of bills are generally delayed. Although, Clause 43(2) has been included in the General Conditions of Contract, the same is meant to be a safeguard as against frivolous claims after final measurement. Having regard to the decision in the case of
Reshmi Construction‟s (supra), it can no longer be said that
such a clause in the contract would be an absolute bar to a contractor raising claims which are genuine, even after the submission of such “No Claim Certificate.”
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	TO PARTNER OR TO ACQUIRE?
Cross-border alliances between companies are a fact of modern business. Such alliances are particularly relevant today because the ability to create and sustain global collaborations are vital for companies to compete and be profitable.
Two commonly recognized forms of collaborations are joint ventures and acquisitions.
In India, a joint venture is generally understood as a technical and financial collaboration between two existing companies. Typically, in a joint venture, one foreign company comes together with an Indian company to form a third Company, either a private or public limited company, and hold agreed portions of its share capital. On the other hand, an acquisition is a complete takeover of a company, either through a purchase of shares, assets or the entire business.
As joint ventures and acquisitions differ greatly in their utility, one of the most important decisions for any company is whether or not a joint venture will be best suited to achieve its corporate goals, as opposed to an acquisition or simple organic growth. A company that needs international technology which has not been implemented in India can consider creating a joint venture with a foreign company that has such technology. On the other hand, an acquisition may be better for a company that seeks to gain market share or an exclusive distribution channel.
Structurally, a joint venture offers significant contractual support in respect of coordination and co-operation with a partner and, at the same time, alleviates the integration challenges presented by an acquisition. Instances when a joint venture is preferred to an acquisition are:

When the assets are difficult to separate. Assuming that a company manufactures two different products from one factory. If an acquirer were to buy out such a company, it will be saddled with assets that it does not need. Therefore, if a joint venture is arranged, the required assets can be structured to flow into the joint venture company without the other undesired assets.
When a full acquisition will increase management costs. In a corporate acquisition, the acquirer acquires an existing corps of employees having their own routine and culture. Integrating such employees can prove difficult.
When valuation is difficult. A joint venture is an effective and easy solution when the valuation of a target company is difficult.
When legal or regulatory constraints make an acquisition difficult. Generally, joint ventures have lesser regulatory constraints easier to put in place. Assuming that a joint venture is the preferred mode of alliance, one issue that must be dealt with at the contracting stage is control and management of the joint venture company. The shareholders’ agreement can prescribe the number of directors on the board, the quorum for board meetings and general meetings, the mode of day-to-day management of the company, the procedure to be followed on the bankruptcy of a joint venture partner, etc. To prevent a deadlock, the chairman of the board of directors can be given a casting vote.

Protecting confidential information is very important in joint ventures. To protect sensitive business information from being divulged to others, confidentiality and non-disclosure agreements must be entered into prior to commencing negotiations.
Relevant clauses should also be incorporated in the shareholders’ agreement. Indian courts enforce such agreements and grant injunctions on adequate proof of breach or proposed breach. In many instances, companies route their investments into an Indian joint venture company through an offshore tax jurisdiction. India has double taxation avoidance agreements (“DTAA”) with many countries. Many foreign companies route their investments through Mauritius because under the India-Mauritius DTAA, a Mauritius resident does not pay any capital gains tax on a transfer of shares of an Indian company. Cyprus is another offshore destination gaining popularity.
On the flip side, a joint venture is also susceptible to various other hazards such as misappropriation of knowledge, hold-up by the joint venture partner, etc., which may make an acquisition more attractive. Structuring an acquisition so as to optimize tax and operational benefits is extremely important. For example, amalgamating two companies by following the procedure under the Indian Companies Act,  can save capital gains tax that may otherwise be applicable on an asset or share acquisition deal. However, the court procedure can be long drawn and requires compliance of a number of procedural formalities. Likewise, although a share purchase transaction can be completed fairly quickly, it requires a much higher level of due diligence on the company because, effectively, the buyer of the shares becomes the owner of the company and inherits all its liabilities also. As such, no compromise should be made on due diligence, and it is imperative to require the seller to resolve all company compliance matters before closing. An asset purchase transaction attracts capital gains tax on the assets, and is usually the easiest to close. An acquisition of a listed company can trigger the Securities Exchange Board of India (Substantial Acquisition of Shares and Takeovers) Regulations, 1997 (the “Takeover Regulations”), as amended from time to time. If this occurs, the Takeover Regulations have to be followed and an open offer has to be made to at least 20% of a target company’s existing shareholders. In a buoyant stock market, it can, sometimes, be difficult to successfully close an open offer. Further, in cross-border acquisitions, it is important to comply with the government’s foreign investment regulations. Various industry sectors in India such as telecommunication, banking, insurance, aviation, defence, etc. are restricted to foreign investment, and compliance of sectoral caps and sector specific guidelines are imperative. The Vodafone-Hutchison deal is a classic example of the importance of complying with foreign investment regulations and obtaining the requisite government approvals at the very beginning. Otherwise, the foreign investor runs a high risk of post-closing scrutiny. On the anvil is a competition law, similar to the Hart-Scott-Rodin Act in the US and EU competition legislation. Once notified, most mega mergers that have an adverse effect on competition or cross a certain turnover threshold in India or abroad will have to be reported to the Competition Commission (“CC”). The CC will have to assess the impact of the merger on competition and public interest in India, and will have the authority to either approve or disapprove it.
Therefore, the decision between a joint venture and an acquisition should be an informed one based on objective business criteria.
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	MAINTENANCE – WHETHER A RIGHT OF A WOMAN ?
Maintenance is the uncanny duty of a husband and but is it  right of a wife? In modern times, when there are perverted meanings available in our psyche, do we really understand the core meaning of it? Let us delve into the discussion and find out a reasonable answer. Generally, in a matrimonial setup, maintenance comprise of necessities like food, shelter etc. Is the right to avail these necessaries is higher, or the duty to provide it is more important? To understand, we have to see it retrospectively and not prospectively. We have to examine our ancient customs which gave this duty to husband and subsequent right to wife. Also with due regard to the law we have to establish its legality in the light of those customs. It is only a custom, in personal law, which is given approval by the statute and then it forms the law. Before adverting to &#8216;maintenance&#8217; we should understand &#8216;duty&#8217;. Like, for example, Govt. owes its duty to protect the rights of the citizens. Such a duty has been entrusted by the Constitution of India on the Sovereigns. These rights have been enshrined in the same Constitution and have been remarked as sacrosanct. Such a right, like &#8220;right to life&#8221; under Art.21, has been declared a fundamental right, which could not be curtailed even in situations of war. Any statutory authority could not take away any fundamental right of any citizen even in exercise of its sovereign powers. It was observed in many leading cases that Art.21 extends not only to citizen but to person, generally. Which means, a person who is not a citizen of India, also has been entitled several rights. However Art.14 “equality” was considered to be available only for a citizen. Hence an inference could be drawn from Constitution of India when we arrive at the juncture to decide the duty of the sovereign and subsequent rights of a person, may that be under civil or criminal law. In any case, it’s the constitution on which we would instil our trust to provide the guiding principle of ‘duty of reasonable care’ when it comes to civil or criminal cases. Hence we can deduce that duty is a variable term as per the law and area concerned. With this example we understood that duty is on a higher pedestal as compared to the right, as right is variable depending on the person who demands it. If we examine it in the light of a matrimonial setup, we could say that the duty owed by a husband towards his dependents is more important than the right of the dependent. A person may or may not demand his/her right but duty could not be avoided. A child, who does not speak, may not demand food but a father is duty bound to provide it. A man is duty bound towards his dependents. He has been regarded as the head of his family. This regard has not been founded as per the Constitution of India but entrusted to a man by the holy books. May that be for that matter a Hindu, Muslim, Christian or belonging to any other faith or religion.  He is duty bound to give necessaries like food, shelter etc. for the daily life, as are required by the dependent. The word “dependent” includes those who are morally but may be not legally, relying on the man. Hence it could fairly be said that a man owes a ‘duty of reasonable care’ towards his dependents as per our holy books. But why is it so? Can a reasonable inference be drawn other from any source other than the holy books for such ‘duty of reasonable care’? To answer this question we have to divert our discussion towards ancient times i.e., in stone-age, when human used to live in the caves. Men being physically more stronger than women, children or old age parents were designated the task to bring food to his family. He was entrusted to protect his dependents from possible threats. It is irrelevant here to go into further details about, which the dependents are, as we are only dealing with limited number of dependents namely, parents, wife and children. It is thus expedient to say that man owes ‘duty of reasonable care’ towards his dependents not for the only reason that he has been roped by the holy books but he is also bound by the customary practice as being followed since immemorial times. The duty that arises towards different dependents would certainly be different. Still there arise fundamental requirements for a livelihood which are common. Every dependent would require shelter and food as their fundamental requirement. There may well be other requirements which are peculiar to one dependent which are not required for other and vice versa. Like for instance, a wife may demand a make-up kit however a child of tender age do not require it. So it can be fairly said, that ‘duty of reasonable care’ arises in peculiarity with every dependent. Can it be said that the case of a wife is a special one? I think ‘Yes’. It is to be understood in the light of the customs in which we live. A girl leaving all her blood relations behind, joins the company of a stranger and instil her trust on him. She joins him with full faith and as per the rituals and the recitals of the holy books. Similar is the pedestal of a man, who takes this stranger girl, with a faith of allowing a person with positive notion, to join his family. Such bonding has been regarded as ‘sacrosanct’ and the ceremony a ‘sacrament’. Hence we can say that ‘duty of reasonable care’ by husband towards his wife exists to a more sensible level as compared to other relations. In the light of above discussion it is clear that duty arises to a restricted level of magnitude with due respect to the relation that exists between two parties as recognized by the law or as per the ancient customs for that matter. We are now clear, what is ‘duty’ and towards whom and how it has to be performed. Hence, if we try to formulate a simple definition of ‘duty’, then, it would be, “An obligation of a person towards the other, as laid by the rule of law, which is recognized by the statute, for the welfare of the other. This obligation is enforced not necessarily by the law but also by the morality of the society and failing of which sanctions may follow”. And in the light of this definition we can deduce that ‘duty of reasonable care’ raises the term maintenance. Maintenance when seen generally is the nurturing of one by the aid of the other. This aid extended by the other may be courteous, conditional or restrictive with regard to the relation in hand. For example, a man may nurture his child to an extent where he would provide all the necessaries whatever may be required for the child’s livelihood which not only includes shelter and food but also studies etc. In this relation, man does not expect any participation by the child in any form. But for the relation of the husband and wife, husband would extend everything she requires to spend a dignified and happy life. And here, he would expect her to share the responsibilities. At this juncture it would be wise to raise the question that when a man owes ‘duty of reasonable care’ towards his wife, is the wife also under similar or say equilateral duty? The answer is uncontested ‘YES’. Hence the maintenance of wife by a husband is a conditional phenomenon which is interdependent on the cooperation by either of them. Any change in circumstances may alter the magnitude of involvement and care by either. In conclusion, we can fairly say that if the husband owes an unconditional duty, the wife also owes responsibilities. Undoubtedly, when duty of the husband, has been raised naturally, as per the discussion hereinabove and has stayed unaltered since immemorial times, the responsibilities owed by the wife should also stay unaltered. In ancient times when the wife was served with necessaries by her husband, she in return undertook all proportionate responsibilities of the husband. However, in modern times, when the meaning of responsibility has altered, the meaning of maintenance should also change. A wife, who unconditionally adheres to the duties, as owed by her in ancient times, is entitled for maintenance as circumscribed in various provisions of law. However, if she, with dishonest intention, attempts to escape from the responsibilities, must not be entitled to be maintained. Any unscrupulous act by either of the spouse should entitle the other for fair enforcement of rights. If a wife, with all her dedication, adheres to her responsibilities but the husband with wilful and dishonest intention creates impediment in her life, then she should be entitled for maintenance and safety. However if the situation is reciprocal then wife do not deserve any right of maintenance and should be disowned by the husband and accorded by the law. If an innocent and decent wife is turned out of the matrimonial home and there is no recourse like maintenance etc., all unscrupulous men would start fulfilling their lust by performing marriages on day today basis. Consequences of divorce in case of innocent wife should be in deterrent form including maintenance, separate shelter for wife and punishment for husband etc. However when for ulterior motives a wife in connivance with her parents harass her husband, he should be entitled to save himself and consequently such wives should be ordered to pay maintenance allowance to aggrieved husband in similar proportions as does a husband in former case. If there are special laws available to provide maintenance for aggrieved wives, why there is no special provision for husband to get rid of an unscrupulous wife? With such effects, I wish and hope that we could develop a better world which marches towards peace and harmony. The matrimonial life could again delve into prosperity. The unscrupulous be washed away and the innocent shall survive.
(Written &amp; Published on January 2014 By Mr. Samar Inam Khan at http://www.pathlegal.in/Maintenance-%E2%80%93-Whether-A-Right-of-a-Woman&#8212;blog-670)
The post MAINTENANCE – WHETHER A RIGHT OF A WOMAN ? appeared first on LEGAL EXPERTS INDIA.
	Protect Your Ideas with IP Laws!
God gifted a wonderful thing called Brain to Man and Mother Nature endowed him with the abundant physical and biological resources on the earth. Man started creating his own world by application of his brain or mind and by utilization of these natural resources. Man has also been bestowed with imagination and creativity. With his imagination and creativity, he has been producing various articles or products for his needs, comfort and convenience. In the earlier era, the creations and inventions by him fell in a public domain. These were the common properties. Anybody could use and copy these creations and inventions without any restriction, reservation or payment. However, with the passage of time, the importance and value of these creations was realized. The commercial aspect started playing a significant roll in these creations. By end of Twentieth Century, the things created and invented by the human mind were recognized as an intellectual property of the owner .The owner&#8217;s right over these properties was accepted and is known as an
&nbsp;
Intellectual Property Right (commonly called I.P.R.). A new set of laws called Intellectual Property Right Laws, were enacted to protect these property rights. These I.P.R. laws provided a protection to the owners under different categories and names like Patents, Industrial designs, Copyrights, Trade- Marks etc.
&nbsp;
Why Intellectual Property Rights?
The intellectual property rights were essentially recognized and accepted all over the world due to some very important reasons. Some of the reasons for accepting these rights are:-
&nbsp;

 To provide incentive to the individual for new creations.
Providing due recognition to the creators and inventors.
 Ensuring material reward for intellectual property.
 Ensuring the availability of the genuine and original products.

&nbsp;
Kinds Of Intellectual Property Rights:
&nbsp;
The knowledge of intellectual property rights is must to a common man. A common man everywhere and every time come across the things created, invented, discovered and produced by some human mind. A design of a house, the material used in a house , its furnishings like a carpet, sofa, fridge ,television, telephone, paintings, photographs, wall clock, the articles of daily use like a pens, books, the newspapers ,tissue papers, shoes etc ; the things that are worn by him like Jeans ,T-shirts , trousers, hats ties , shoes etc ; the items of conveyance like cycles, cars, bikes etc&#8230;The list is endless! Almost all the things that surround a common man are one way or other, property intellectual properties of some one. Somebody has spent his time, money and energy to invent and create them. Therefore, these all common things are intellectual property of someone and are protected by law.
These items of intellectual properties can be classified into two main categories:
&nbsp;

 Industrial Property items
 Copyright and related rights items.

The industrial properties items include all sort of inventions, trademarks, industrial designs, and geographic indicators of source. The copyrights and related rights items include all literary works which range from articles, news-paper items, novels, story books, poetry books etc… The drawings, photographs, paintings, architectural design, music, dance, films and artistic performances.
The industrial property items are found all around us. All inventions are covered under this category. An invention has been defined as a process or a product which provides a new way of doing some thing or provides a new solution to a problem. Inventions are protected by the Patents. The owner of inventions can get his invention registered under a Patent. A Patent is granted for a period of 20 years form the date of filing the application of patent. After this period the invention is available to all for commercial exploitation and it becomes a public property.
Some of the products we use in daily life are protected by Trade-mark laws. A Trade- mark can be patented like invention and industrial designs. The trade mark can be combination of words, letters, numbers, drawings, images, symbols, and even sounds. The trademarks not only protect the owner rights but also required for consumer to have confidence in the product purchase by him. The reputation and the quality are also associated with trade-marks. The trade-marks are generally registered for seven years but they can be renewed indefinitely by applying again and paying the required fee.
A design is the aesthetic or the ornamental aspect of an article. The design can be two-dimensional like patterns, lines or colors. They can be three-dimensional like surface or shape of an article. These designs are made to look things attractive and beautiful. They also have the commercial value. Due to these reasons, the industrial design is protected. One has to register this design against limitation and un-authorised copying. The protection is provided for five years and it can be renew for fifteen years.
Some of the products we use have association with geographical indicators of source. The things like Basmati rice of Dehradun, Champagne of France, Darjeeling tea etc. are the product which can be protected by laws and international agreements because they are the geographical indicators of source.
The Copyrights are provided for items like literary, musical, artistic works like songs, musical scores, poetry, paintings, sculpture, films, architecture, maps, technical drawings; computer programs, data base etc are provided to the creators. Copyrights provide exclusive right to the creator to use or authorized other to use their workers. The reproduction in various forms, copying, printing, recording, public performance or adaptation are prohibited. This right provides economic right to the creator that is the financial benefit for a lasting period of fifty years after the creator&#8217;s death.
A common man comes across literary, artistic, musical works in his daily life. The literary works include novels, short stories, screen play, nonfiction works, news papers, history, biography, magazine, articles, encyclopaedias; dictionaries, computer programs, data bases, and others published works. The artistic works which are important to a common man include paintings, drawings, lithograph, etching, photographs, sculpture, films, videotapes, videodisk etc. The musical works include songs, lyrics, recorded on a compact disk, broadcasted on radio or performed in public are covered 100 years copy rights. The architectural works includes the designs, drawing and plans. The furniture is protected under industrial design whereas toys are protected under industrial design and copy frights.
Even the traditional craft items like hand- woven articles like carpets, cotton bed covers can also be registered for protection as an Industrial design. The protection of indigenous and traditional knowledge, folklore, culture and innovations are the some of the latest entries in the field of intellectual properties rights.
(Written &amp; Published on September 2007 By Mr. Samar Inam Khan at http://legalexpertsindia.blogspot.com)
The post Protect Your Ideas with IP Laws! appeared first on LEGAL EXPERTS INDIA.

